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Pursuai.t to the court's Decmber 29, 2004 Older, AppeUee Karea lohnscn-NormM 
(ta«n "Ms lohnson-Normm-') hereby submit, her oor^olidated brief re^ontog to the brirfs of 

AppelW Vir^l M. Rogers (herein "Mr. Rogers") filed on March 30, 2004 and Au^t 31, 2004. 

I. STATEMENT OF THE ISSUES 

Between his two briefs, Mr. Rogers has described a total of twelve "issues presented for 
,,view," (and many others «e embedded in the body of his briefs') several of which are 
overlapping. Ms. Johnson-Norman submits that the issues raised in this appeal can be condensed 

into the following: 

1 . Did the trial court properly exercise jurisdiction over the Civil 

Protection Order (CPO) petition where the parties had been 
involved in a dating relationship and the harassment occurred m 
the District of Columbia? 

2. Did Mr. Rogers preserve his right to appeal any errors as to the 
conduct of the CPO hearing and, if so, did the trial court properly 
conduct the hearing, make appropriate findings, and reach a sound 

judgment? 

3. Were any of the conditions in the CPO unconstitutional, an abuse 
of the trial court's discretion, or prejudicial? 



timely served wth the petition; whether Mi Rogers was legaiiy testimony was reqiiiied at the CPO 

whether Hie TPO wa. appropriately gmted.nd extended; ^^^*!^ JT"^^^^^^^ crcs.^c.a™in.uon of 

heanng; whethex evidence wa. adnnlxed at the ^^^0^«^^;"^,^f,^f^^^^^^^ for the intra-fan^ly offense .f 

Ms. Johnson-Noman at the CPO heaimg; whether Mr Rogers l^^^^^* J^ ^^^ ™ ^^^ .^^^ ^, ,p,iety 

Amendment; and, whether the CPO violates the Second Amendment. 
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. 4. Was extension of the Tbmporaiy Protection Order (TPO) proper 
where Mr. Rogers consented and, if not, was any error liamiless? 

5. Was the trial court's denial of reconsideration as to the CPO an 
abuse of its discretion? 

n. STATEMENT OF THE CASE 

A. Proceedings Below 

The current appeal arises out of apetition for a CPO filed on August 1, 2003. After a 
hearing on the petition held on October 29, 2003, the fial court found that there was good cause 
to bdieve that Mr. Rogers had committed the mtrafamily offense of stalkmg Ms. Johnson- 
Norman and issued a CPO. The CPO required the following of Mr. Rogers: 

1 . not to assault, threaten, harass, or stalk Ms. Johnson-Norman or her child, her 

husband, or destroy her property; 

2. to stay at least 1 00 yards away from Ms. Johnson-Korman's person, home, 
workplace, vehicles, child's school/daycare, her child, her husband, Reid Temple AME Church, 

and her parents and siblings; 

3. not to contact Ms. Johnson-Noiman or her husband, her parents, siblings, or 
children in any manner, including but not limited to: by telephone, in writing, e-mail, or in any 
other manner, either directly or indirectly through a third party; and 

4. to enroll in and complete, "within 72 hours of his release from custody" a 
counseling program for alcohol and dnig abuse "at CSOSA's discretion," ^ and luidergo a 
psychiatric health examination and follow any recommended treatment. 

On November 1 0, 2003, Mr. Rogers noticed his appeal with this Court, challengmg the 
issuance of the CPO. Appeal No. 03^^1255. On November 23, 2003, Mr. Rogers sought in 



2 CSOSA is a reference to the Cowt Services and Offender Supervision Agency. 
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the trial co^trecoixsitotion of the CPO. .That motion was denied on January 29, 2004. On 
March 3, 2004 Mr. Rogers noticed his appeal as to this denial Appeal No. 04-FM-196. 
B. Motions in this Court and Resulting Orders 
This Court consolidated Mr. Rogers' two appeals by order dated March 26, 2004. Mr. 
Rogers onginally filed a brief regarding appeal no. 03.FM-1255 on March 30, 2004 (herein "Mr. 
Rogers' first brief cited as "Rog- Br. 1 at _"). In this brief, Mr. Rogers appealed the entry of 
the CPO. In a My 19, 2004 Order, tire Court required Mr. Rogers to file a supplemental brief 
addressing issues raised in appeal no. 04-FM-196 (appealing denial of reconsideration). 
Mr. Rogers filed a second brief on August 31, 2004 (herein "Rogers' second brief cited as "Rog. 
Br. 2 at __"). Rather than addressing reconsideration (the only issue raised in 04.FM-196), Mr. 
Rogers' second brief reprise arguments from the first brief (and adds new ones) that pertain only 
to the entry of the CPO that is the subject of 03-FM-1225. 

Neither of Mr. Rogers' bnefs contain cites to the record nor did Mr. Rogers file the 
relevant judgments, opinions or portions of the hearing transcript containing findings of fact and 
conclusions of law that relate to the issues on appeal,^ For all these reasons, the Court would be 
on firm gro.md dismissing this appeal. However, recognizing that Mr. Rogers ^.i,pro .e. and in 
the interest of resolving this matter on the merits, Ms. Johnson-Norman has not so moved the 
Court. Instead, Ms. Jolmson-Nomian submits this consolidated brief^ addressing ^guments m 



3 In fact when Mr Rogers filed this brief, he had not yet ordered the CPO hearing iransciipt. Ms. Johnson- 
NorTilCfal IL for rehef as to the. and ctb. ^^^^^^^ 

fliTaneements for the transcript to be prepared and denied Ms. Johnson-Norman s oterrequesis m ^ of the 
Court's consolidation of the appeals and a revised briefing schedule. 

4 OnOctober28 2004 the Court ordered Ms. Johnson-Norman to file a consolidated brief addressing all issue. 
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both of Mr. Rogers' briefs (as well as the issue of reconsideration), with the accompanying , 
Appellee's Record Appendix (cited herein as "R. __")-^ 

in. STATEMENT OF THE FACTS 

Although Mr. Rogers' briefs refer to some of the critical backgroimd and procednral facts 
relating to this matter, additional backgi-ound facts (and record materials) axe an important part of 
the ''mosaic" this Co;irt has instructed must be considered in CPO cases. See discussion ofCruz^ 
Foster V. Foster, 597 A.2d 927 (D.C. App. 1991) infra at 36. 

The Court may recall some of the facts that give rise to this appeal. Contrary to Mr. 
Rogers' claim that he has "no ties" to this jurisdiction (Rog- Br. 1 at 5), this is the sixth and 
seventh time this Court has been called upon by Mr. Rogers, pro se, to address challenges to a 
series of District of Colimibia judicial proceedings ansing out of stalking-related activity that 
occurred after Mr. Rogers' and Ms. Johnson-Norman's romantic relationship ended sometime in 
the summer of 2000, See United States v. Rogers, D.C. App. Kos. Ol-CM-40, Ol-CO-1531 and 
Ol-CO-1586, Mem. and Judgment (2/12/03) (herem "[/.J. v. Rogers F)- United States v. Rogers, 
D.C. App. Nos. 04-CO-365 and 04-CO.785 (pending) (herein U.S v. Rogers 11). These cases aie 
discussed in detail below. 

A. U.S. V. Rogers I 

During 1998, Mr, Rogers and Ms. Johnson-Norman began a romantic relationship. 
R. 152, 183. Mr. Rogers was a resident of Virginia. R. 379. Ms. Johnson-Noiman was a resident 
ofMaryland, but worked in the District of Columbia. R. S. 9, 12, 152. During iJie summer of 
2000, their relationship ended, and the problems at issue in this lawsuit began. 

Despite the "stay away" provisions of a pre-existing Maryland peace order, in 2000, Mr. 
Rogers engaged in a pattern and practice of harassing Ms. Johnson-Norman. R. 52-54, 1 52^59. 



5 Ms. Job..on-Norn.n ha. attampr.d in good fairh to include in the Record APP-^j;YnM ™ 

relates tQ the arguin^nts of .ither party. Should Ms. Johnson-NonnEin prevail, she -ould reserve hei ngM to 



that 
seek 



reimbursement for the costs of this additional effort to :he extent it was required of Mr. Rogers. 
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Lata in 2000, Mr. Rog=. «as arrested .d ch^ged » the DisMot of Columbia witt> stalkins M. 
JotaSon-Nonnan. R. 52-54. In January 2001, in U.S. v. ....« /. Mr. Rog«s was Med m th= 
Sup^r Court (H«s I.) on a reduced "attempted" stalking olurge, found guilty, and convicted. 
R 52 54 89 JudgeHeassentcncedMr.Rogerstc, among ofl.ertlungs,180daysconfiBement 

(.tended) and two years of st^e^sed probation. R. 55. He also ord^d Mr. Rogers to obtain 
apsychiatricevaluation.M And. most importantly for presentpurposes. he ordeiedMr.Rogers 

,0 stay away from and no. contact Ms. lohnson-Norman and to family. M. see also R 44. 144, 
,53 Subsequently. Mr. Rogers violated these stay away conditions and, onNovember 11, 2001. 
was rearrested, jaUed. and again placed onprobation. R 437. As discussed more My below, 
■ facts relating to ^.5. v. Rogers I supported some of the trial eowfs findings and orders below. 

B. U.S. V, Rogers II 

From approMmately May 2002 to May 2003, Mr. Rogers again persisted in harassing Ms. 
Jchnson-Norman, in direct violation of the "no contacf ' conditions in his prior release and 
probation orders ik.m U.S. v. Rogers I. Mr. Rogers again was arrested and, on July 22, 2003, 
charged in the D.C.Superior court with stalldng Ms. Johnson-Norman. Rd8, 88. The case 

(cited herein as U.S. v. Rogers 11). was docketed m the criminal division as F-4208-03. R56-63. 
Althou^ the f/.S.v.i!.j.«;7arra;gmnentjudg=(CobumJ.)orderedMr.R.ge.s to work-release 

pending trial (and agam ordered Mr. Rogers no. to contac. Ms. Johnson-Norman), Mr. Rogers 
was nevertheless held for violating probation m U.S. v. Rogers I. R 67, 455. Judge Hess 
ultimately revoked Mr. Rogers' probation (torn US v. Rogers i) and resentenced Mr. Rogers to 
1 80 days imprisonment with credit for time served. 

k sum, by the end of July 2003, Mr. Rogers was facmg a Superior Court criminal 
stalkmg charge, was in custody m the D.C. jail, and mrder any circumstances would not be 
releaseduntil around November 7,2003. As wQlbe seen, these facts are sigmficant in dispelhng 
several of Mr. Rogers' argiunents about service, the TTO and other matters. 
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C. The CPO Petition 

On th= monuns of Aug..t 1, 2003, Ms. Johnson-Noxman ffl«l her CPO pdition,« «. 
R, 8-11. I»h=rpetiaonaBdaccompanymgrfSdavat.Ms. Jotason-Noiman^edM: 

1. on about May 29. 2002, Mr. Rogers contacted her by telephone. R. 9; 

2. on or about June 1 8, 2002. she receiv«l a letter from Mr. Rogers that was not 

signed R, 9; 

3. on about Jannaiy 14, 2003, she received another letter from Mr. Rogers that 

T^£is not signed. R- 9; 

4. on about March 19, 2003, Mr. Rogers called Ms. Jobisor^-Nornian at work 

using an alias. R. 9; 

5. on about April 28, 2003, Mr. Rogers sent Ms. Johnson-Norman another 
unsigned letter (tins letter referred to "other people" suggesting Mr. Rogers sho^ad 
hurt Ms, Johnson-Norman). R. 8-9; and 

6. on about May 20, 2003, Mr. Rogers sent another unsigned letter to Ms. 
Johnson-Norman (this letter stated that he had been in very close proximity to Ms. 
Johnson-Norman within recent weeks). R. 8. 

These contacts included those imderlying Mr. Rogers' stalking charge in US v. Rogers II. 
Compare R 8-9 with R. 64-66, 68. Ms. Jobnson-Norman alleged in her petition and stated in her 
affidavit that the contacts largely occnxed ''m D.C" (R. 8) and at her place of work (R 8-9), 
which is indisputably in the District of Columbia. See e.g., R. 182. The CPO case was docketed 

as IF 2497-03. R-1. 

Later in the day on August 1. 2003, Mr. Rogers was brought to Superior Court Courtroom 
103 (R 1) from lock-up in Cell Block 103, where he was being held for a status hearing in 
U.S. V. Roger. II on the same day. R- 1 U5, 57. There, m open court, he was served with the 
CPO petition. R. 15. With both parties present, the trial court (Jackson, J.) granted a Temporary 
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P„..tive0r<i.,tP0).R.U3,15>Th«.riaU0M^.e„aed^eTP0''by-s.„«"^°-. 
A.^,stl5 2003,cO0tob.-M,2003. Itl.K13J As is the con»o„ practice in .he S»p«.or 
C„„rt-sDo.esticV*oeUni.whe.bo.hpMi,soo.™UetriaIcow.-..l.d"*e.ri«>inal 

., civU .ases .y positioning *e civil »at.e, for disposition on . da.e aft. wUoh ttae ,. w. 
expected that Mr. Rogers' crinanal trial would be concluded. R. 1, 434.8 

D. The CriinlMl Trial in V.S. v. Xogers U 
On October 22, 23, 27 and 28. 2003, Mr. Rogers was tried before ajmy in to Superior 

. , -1, ■ • rif „ R<,«.j-iJJ Judge Leibovitz presided over the trial. 
Court tor criminal stalkmg m U.S. v. Rogers u. Juuse *- 

Attorney Steven Polin represented Mr. Rogers. 

The Government and Mr. Polin both presented opening statements. R. 169-72, 173-79. 
Ms Johnaon-Norman testified for the Gov™nrent,,.<.r./ia,regard.ngh«pastromantic 

relationshrp witir Mr. Rogers and the letters »d e-mails that Mr. Rogers sent her. R. 180, 183. 
She testified that she receded on several occasions apurportedly "anonymous" telephone 
operas Mr. Rogers. R 190-91. She testified that to contacts were recerved in .he D.stnct of 
Columbia. See eg. R. 202. She testified that she felt threatened and grew increasmgly 
•Wnzed" by tose contacts. IL209,220. Tire trial court adnntted the letters and e-mails mto 
evidence. R. 205-06, 212, 220, 314. Mr. Rogers' attorney cross-examined Ms. Johnson-Nom,an 
extensively. R 222-66. Mr Rogers' contactsprovedbytbis evidence included all oftose 

2003." £.8.. K«B. 2»<1 Br. « '■■ Meed, ■• ^TS i^wc^ri •^"^^ ="•»» •^' "^ ^ ""= "'""' ^ 

the ti'diisciipt of this August 1, 2003 hearing. 

October 20 2003" and again "TPO is BXtended to Nov. 3, 2003. R. 13. 
November 3. 2003 to allow for the concision of the cni^nal trial R. 13. 
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pleaded .. the CPO Petition. Compare R. 8-9 .m R. 190-91, 191-94, 201-04, 208-09, 210-13, 

219-20. 

The Govemment also put on a D.C Metropolitan Police Department detective and a 

fingerprint expert in its ca3e-in-chief. The fingerprint expert testified to a match between 

fmgerpnnts on one of tire letters to those of Mr. Rogers. R. 307-309. Mr. Rogers' covmsel 

likewise cross-examined these witnesses. R. 267-84, 288-96, 301-11. The trial court admitted 

additional docnm^ats into evidence. R. 314. Mr. Rogers' compel moved for a judgment of 

acquittal but Judge Liebovitz denied it because she found the evidence made out "a prima facie 

case of stalking." R. 316-17. 

Mr. Rogers testified m the defense case regarding, inter alia, his attempted stalking 
conviction and resulting stay away order. R.331. He denied making the contacts. £.g.R.345, 
358, The Govermnent cross-examined him. R. 322-99. Defense exhibits were admitted. R. 
347. The Govemment recalled Ms. Johnson-Norman for rebuttal testimony, and again, Mr. 
Rogers' counsel cross-examined her. R. 403-408. Both sides made closing arguments. R. 412- 

433. 

The jury acquitted Mr. Rogers on October 28, 2003. R. 434. After the jury was excused, 

Judge Leibovitz observed ' Ve still have pending the intrafamily matter. . . I had trailed that." Id. 

Judge Leibovitz set for the next day. October 29, 2003, a hearing on the CPO petition. 

E. The CPO Hearing 

Judge Leibovitz presided over the CPO heanng on October 29, 2004. Mr. Rogers and 
Ms. Johnson^Nonnan were both present. R. 142. Attorney Polin again represented Mr. Rogers. 

Id. Ms. Johnson-Noiman was^jro se. 

Judge Leibovitz admitted into evidence most of the exhibits from the criminal trial. R 
143-151. She also admitted a stipulation relating to, and took judicial notice of, some of the 
prior criminal proceedings ^d stay away orders dating back to 2000 (R. 148-150) - and 
observed how those facts related, inter alia, to Mr. Rogers' intent and state of mind. R. 158. 

8 



JAN, 27. 2005 4:40PM NO. 2943 P. 19 

Case 1 :06-cv-01 186-ESH. Document 20-2 Filed 1 1/03/2006 Page 17 of 49 



Judge Leibovxtz also took note of the testimony from the criminal case that ended the day before 

and 6ver which she had presided. R. 1 51 . For a further discussion of these evidentiary matters, 

see discussion infra at 21-22. After malcing clear what evidence was in the record, Judge 

LeiboYitz repeatedly offered both sides the opportimity to supplement it, but neither side chose to 

submit more evidence. R. 146, 151. Judge Leibovitz then amiounced (as recorded m eight pages 

of the hearing transcnpt) detailed findings of fact, including that: 

. "Karen Johnson-Nonnan and Virgil Rogers had a romantic relationship" that 
began in 1998 and ended sometime in 2000. R. 152. 



- Mr Rogers sent Ms. Johnson-Nonnan letters and e-mails and made telephone 
calls to her m: August 2000, September 2000, May 2002, June 2002, January 
2003, March 2003, April 2003 and May 2003. R. 152-154. 

• 'TTlhese letters entirely disclose themselves as letters sent by Mr. Rogers." 
The judge expressly discredited Mr. Rogers' testimony that he did not send 
them (R. 155), and recited facts contained in (or surrounding) tlie letters tlial 
compelled her to find "by a far greater standard, than preponderance," that Mr. 
Rogers sent the letters. R. 156. 

- Mr. Rogers sent the letters to and made the other contacts with Ms. Johnson- 
Norman "in the District of Columbia." R. 155. 

. The letters were "the writings of an angry and obsessive former lover who is 
unwilling to permit the relationship to be over." R. 158. 

. Mr Rogers sent the letters "Icnowing first of all that she most profoundly did 
not want the contact. .". he was on probation at the time of the contacts; he had 
been found guilty of this veiy offense, attempted stalking; he was under the 
effect of a stay away order." R. 158. 

. From the "content of the letters and all these facts, [Rogers] acted 

intentionally, willfully, and with malice, that he acted with an effort to cause 
emotional distress to Ms. Johnson-Nomian that did in fact cause a great deal 
of emotional distress and fear and that the emotional distress and fear were 
reasonable." R. 159. 
Judge Leibovitz then stated her conclusion of law, mcludmg that "there is a preponderance of 
evidence and . . . there is good cause to believe that between June 2002 and May 2003 to be 
specific. Mr. Rogers committed the offense of stalking, particularly harassment ... and that there 
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.good cause. otdicv.« [Roger.] pose.. d=»s. to Ms. Iohnson.Non.an." U Judge 
LeiboviU then granted tt,e CPO, which also .«nnarizes her findmgs in siting. IS., K 51 

F. Motion to Reconsider the CPO 
Mr Roge. sent a letter datedNovemte 26. 2003 to Judge Leibovitz' chanrbers 
,^.vedD=oen.ber5,2003)con^.^»Sabou..heCPO. R. 84-87. U= letter prinrarrly 
.,,,.sed.onreofthespeoif.ostayawayandn,edr.a.pro^sionsoftheCPO.WgeLe>bovrt. 

«..ed the letter a. a -potion to reconsrde.' and, in a detailed opinion and order, in whroh she 
reprised the record andher trial findinsMudpLeibovitzdeniedthemotiononJ^uary 29, 

. 2004. R- 88-92,3 

IV ARGUMENT 

Mr Rogers' serial bnefsassertalong list ofpnrportedinjnstices and errorsbelow. Most 

^, va^ely articulated and un^conrpanied by factual citation or legal authority. The co^i^aU. 

a^sertron, of e^r. principally lack of jurisdiction, failure of due process at the CPO heanng, 
unconstitutional or nnf^provrsions of the CPO, andinappropriatee..ansionof.heTPO.all fan. 

First, the trial court properly exercised jurisdiction over the CPO petition because the 
.talBng conduct occurred "in the DistfC of Colunrbia." andMr. Roge.' criminal acquittal drd 
not deprive Are trial court of jrmsdiction or oth^ise preclude the issuance of a protective order 
hr fte civU case Cbecause, int. all., of the lower stand^d of proof in the second proceedmg). 

Second, the trial cou« properly conducted the CPO hearing - giving Mr. Rogers an 
ample opportunity to mountadefense(mcludingachance to cross examine Ms. Johnson- 
Norman) - and based its judgment on extensive findings of fact and conclusions of law stated on 
the record. Mr. Rogers received all the process that was due. 

10 
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/ 1 *«+ nf Mr Roeers' intent was based on . 
jhijd, the trial judge', finding a. to th«lem«>t of ^fr. Rosers 

strive evidence and dearly peimissibte. 

° ^thep— of.eCPOa.e.ei..e..n..no.™.o..t.t.o^^^^^^^^ 

...^:;;;^p.vl.o.e..e3..au..ori.ed.y.at.eandent.e.wa.anted.nd.t.^. 



Si 



.,aoiro»mstano«beforethetrial«.n. ^ .^^,,,, ^^te stalling trial^as to 

Fifth Mr Rogers coi^e^t^ to tHe extension of the TPO mn 
^.lylrwa.ha™de.he.a.ehe«asin.areeratedandalready.uh.e.toastay 

commence (and any engr wao 

"^^"::r::tl— dMr..g..e.tednodn.a«er..^ 

,.,.--;.t.ode..ofre.o.dera.on..weU.^^.^^^^^^^^^^^ 
Ahnos,noneofMr.ilogers-a.dgn„>en..oferrorwerera,.edorpreservedby 

,,.. Mo.oft.e.werenotpr,..ia.. None of .» are .e—. T.. prccee.n. . 
Lal.o...ereen.ire.properand.he.udgn.entshelo....dina..r.pe.ts.eaffinned. 

A The Trial Court Properly Exercised Jurisdiction 

M, Roger, mon^ a nu:nber of junsdictional at.aeks or asserdons that mighthe 
.„a..ehin.hatthey,-onthea.thon,yof.e.^eonrt.cev....ec.^^ 
,he.ars™en..largelypreaent..ue.of.a..dareaccor«yre.ewed...v. .PP.. 

,3, A 2d 40 44 (D.C. 20O3) (.afhg dial "Wi.e a,l questions of law. we review ,ue.»n. 
..er.ing.etr.alco.n.,«iadio.ion....n.IUscleard.tno„eofthese^u»ent.are 

.ell ^o.ided,andthetrialconrt.i^.die.ionoverd,eca.helowshonldbe affirmed. 

venue m* ms/on-m "»» ""vsmem. Eni- Bl- ' ^"' ' '' '°Lj^, -^ a,, bjs, fonm for fhis l.lis=tion B »ot b= 
U^;,a««i [the court] ™td««|j»=ji^*«te°^n I"tttc«=,itlscl»srfl"'^J°S^ 



1933). 

U 



JAN, 27. 2005 4:41PM NO. 2943 P. 22 

Case 1 :06-cv-01 186-ESH Document 20-2 Filed 1 1/03/2006 Page 20 of 49 



1. The Trial Court had Statutory Subject Matter 
Jurisdiction 

' Mr. Rogers' central arginnent is that the trial court did not have subject matter 
jurisdiction because "there is an unambiguous statutory requir^ent that the party initiating this 
petition 'shall reside' intheDistrict of Columbia." Rog. Br. 1 at 11, Mr. Rogers, however, cites 
only part of the relevant statute. Junsdiction also lies ^hen an intraf^ily offense occurs in the 
District of Coliunbia, regardless of the parties' residence. 

Authority for the trial courts of the District of Coliunbia to hear CPO Petitions is found in 
D.C. Code §§ 16-1001 to 16-1006 (2004). Section 16-1003 authorizes "with respect to m 
intrafamily offense" a complainant to "file a petition for civil protection m the Family Division" 
of the Superior Court.n An intrafamily offense is, in turn, defined in D.C. Code § 16-1001(5) as 
"[A]n act punishable as a criminal offense committed by an offender upon a person. . . (B) with 
whom the offender maintains or maintained a romantic relationship . . . ." The statute also 
requires that a person seeking a CPO under this subparagraph "shall reside m the District of 
Columbia or the underlying intrafamUy offense shall have occurred in the District of Columbia." 
Id. (emphasis added). Thus, for the trial court to have subject matter jurisdiction m an 
intrafamily offense case, there are three requirements: (1) an act pmiishable as a criminal 
offense; (2) the requisite relationship between the parties and (3) either that the Petitioner hves in 
D.C. the Respondent lives in D.C, or the underlying offense occurred in D.C Ms. Johnson- 
Norman's pleading met all three requirements. 

First, Ms. Johnson-Norman alleged that Mr. Rogers stalked her. It is undisputed that 
stalking is a "criminal offense" within the meaning of the statute. The elements of stalking are 
that the defendant willfully, maliciously, and repeatedly followed or harassed the victim and that 
the defendant either (1) intended to cause the victim emotional distress or (2) placed the victim in 
reasonable fear of death or bodily injury. United States v. Smith, 685 A.2d 380, 383 (D.C. 19%); 



1 1 See D.C. Cod« § 16-1001(3) for clarification that '"Faimly Division' means the Family Division of the Supen.r 
Court of the District of Columbia." 
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D.C. Code § 22-404(b) (2004). Using tlie form supplied by the Superior Court's Domestic , 
Violence Unit, Ms. Jolmson-Norman alleged, pro se, numerous in.ta.ces of unwanted lett^s, e- 
mails, and phoue calls from Mr. Rogers. R. 8-9. She pleaded that Mr. Rogers had stated he was 
"very angr/' with her and that others had told Rogers "that hurting the Petitioner would be an 
appropriate retaliation." R. 9. She pleaded that the contacts made her "feel threatened." R. 9. 
Thus, Ms. Johnson-Norman alleged the elements of stalking. 

Second , Ms Johnson-Noiman alleged the requisite relationship between the parties by 
checking the box on the Superior Court form petition indicating that the parties had a 
"romant.c/datmg relationship." R. 8. Althou^ he contests the matter here. Mr. Rogers testified 
as much (R 324) and, thus, the romantic nature of the relationship i. really beyond dispute. 

Finally, contraryto Mr. Rogers' assertion that Ms. Johnson-Norman's petition "did not 
reveal any substantive ties to the District of Columbia" (Rog. Br. 1 at 5), Ms. Johnson-Norman 
pleaded that the "mcident[s] . . . occur[ed] in D.C."(R 8) and, as to each contact, pleaded that it 
occurred "at Petitioner's work" (R. 8-9) which was, indisputably, in D.C. 

Ms. Johnson-Norman, therefore, pleaded all the elements of an "intrafamily offense" 
under D.C. Code §§ 16-1003 and 16-1001(5)(B) andjurisdictioninthe Superior Court was 
clearly proper. Notably, the trial court's fmdmgs later confirmed the presence of all of these 
elements. 1^ 



12 The trial court found that Mr. Rogers sent Ms, Johnsoii-NonBan letters and e-imils and made telephone calls to 
iJXtu^'^'c'::^^^ 152-5. Thetr..co.n.fo™d..herth.t^^^^^^^^^^ 

subject matter jtirisdictioij- 



13 



JAN, 27. 2005 4:41PM NO. 2943 P. 24 

Case 1 :06-cv-01 186-ESH Document 20t2 Filed 1 1/03/2006 Page 22 of 49 



Mr Roge.' a^serHon, tot *a offense did not oo.« "in the Disrt.. because [hej wa. >n 
CaUfomiad^uing^e period, alleged" (Rog.Br.2atll)C.fec. that is onlyp^tially supported. 

the record) »i.ta.es .he law. Stalking oecnrs where the victim i. located, and i,no. lifted to 
thelocat^onoftheperpeWtot. See L,„,W*»<«v.5..M60 A.2d38,43 (D.C. 1983) 

(reversing D.C, Superior Court's denial of jmi«on over crhni^l charge of '-matog threat, to 
do bodily harn^-wheredefendanfsrepeatedtbeatemngphone calls weremade outside of, but 

were received in, Are District of Coh^bia); .e also Backers v. Seel, 14 S.W.3d 139. 143-44 
(MO Ct App. 2000) (physical location of staMng defendant outside the fomm state "nrelevan. 
where defendant directed mterstate mail and telephone calls to the forwn state for no oa>er 
purpose than to contact pl^tiff). See,.neraIlyS.a.^im.. W,.221 U.S. 280, 2S4-85 
(1911) (observing thatjnrisdiction over a person is appropriate where acts were "done outs.de a 
jnrisdiction, but mtended .o produce and producing detinren.al effects widun i..»), Ms. John^on- 
Norman's allegatton (later proved a. trial) W the harassmg eommrmications in te case were 
received in the District of Columbia conf«red jurisdiction in the D.C. Superior Court. To hold 
otherwise inte age of global communioations technology would penm. mail and el«tronic 
stalkers to escape jurrsdidion in ttie place where the contacts impacted ttie victnn. 

2. The Trial Court had Personal Jurisdlcaon over Mr. 

Rogers 
Mr. Roger, argues that the Mai court lacked personal jurisdiction over him and that 
exen:ise of jtmsdiction violated his 14fl. Amendment due process rights because he lacked 
"sufficient contacts" with the District of Columbia." This issue was no. raised ir. the CPO 
proceeding where Mr. Rogers was represented by able counsel. Unlflce isaues of subject matter 
jurisdiction, appellants must raise an objection to person^ jurisdicrion a. the outset of a 
proceedmgrather tha,rais,ngtheis»e for theMrime on appeal. /.™..-.v.Ar.„-.„./5.p.i.< 

14 
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Convention, USA. Im., 720 A.2d 275, 282 (D;C. 199S) (holding that where appellant failed to 
raise an objection at the tnal court to personal jurisdiction he has waived the objection on . 
appeal). Accordingly, personal jurisdiction is not appealable here. 

In any event, it is well settled that where a person is physically present within a 
jurisdiction (as Mr. Rogers was on August 1, 2003 when he was served with the CPO petition), 
there is no deprivation of due process by exercising personal jurisdiction over him. The' Supreme 
Court has ruled that "jurisdiction based on physical presence alone constitutes due process . . . ." 
Bumham v. Superior Court ofCaHfomia, 495 U.S. 604, 619 (1990); see also Restatement 
(Second) Conflict of Laws § 27 (1971).^ Even if Mr. Rogers had not been served in D.C., the 
D.C. Long-Aim statute authonzes personal jurisdiction over Mr. Rogers because Ms. Jobnson- 
Nonnan alleged that Mr. Rogers committed wrongdoing that had a signific^t impact in D.C. 
See Fisher v. Bander, 519 A.2d 162, 165 (D.C. 1986) (under D.C. Long-Aim statute, where 
defendant purposefully directs activities toward D.C, he must present a "compelling" case that 
jurisdiction is nevertheless unreasonable); see also Beckers v. Seek, U S.W.3d at 14344 (as to 
jurisdiction over defendant in stalking charge, physical location of defendant "inelevaitf ' where 
defendant directed interstate mail and telephone calls to the forum state for no other purpose than 

to contact plaintiff). 

Contrary to Mr. Rogers' assertion, none of these jurisdictional principles offends the 
Fourteenth Amendment. This Court has recognized that Congress enacted the District's long- 
arm statute with the intent to permit in personam jurisdiction over non-resident defendants "to 
the full extent permitted by the due process clause of the Fifth and Fourteenth Amendments." 
Rose V. Silver, 394 A.2d 136S, 1369 (D.C 1978). Due process under the Fourteenth Amendment 
for non-resident respondents is evaluated under the "minimum contacts" test reaffirmed m 



14 Mr Roger, obliquely asserts that ke w.. only present in D.C. because he was "ilbgaUy extradited fro:^ 
ciiak connect^ with U.S. v, Ro^^rsIL Rog. T'^br. at 8, ButMr. l\°fj™f^*^^ ^^^^^0^1^ 
inUS. Rogm II. See motion to dismiss dated 8/30/03 in F-4208-3 (R. 45-60) and ^'^^^"^^^Vilvr^ltio. 
Opposition to Defendant's Pretrial Motions dated 10/17/03. R. 436-54^ He also raised ^"^"-^^^^^^^^^ 
Jdei D.C. Code §23-1 10 (2004) and the issue is now on appeal m D.C. App. Nos. 04.C0-365 and 04-CO 7S5. 
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Mer,..ion.lSHo. Co. v. fcM.,,0. 326U.S. 310, 316 (W45). More recenay. fl.c Sup.e.. 
court foUow«l*.™«o«<5.». and «spro,..y,andheldin.„....^*n.C.^. ...<*....« 

4.. j^sdiction ,s prop« ^^ *e .esponden.. -tion. coated eontaCs wi* t..e fo^n,, 
.... itmg Corp. V. .u*».--. 471 US, 462, 474 (1985). t> to cas. i. is m^fe.. mat Mr. 
R„5^.^1eged^o.sofseadingta,.^lettersande-n.dl.toM.W».on-No™i.th= 

Distrio. or^atedsuffioient contacts Witt tboDistrict to srtisfy/.<^«.«-<.' J*-- 5- -S- 
M„.<.v.V« V. to«., 434 A.2d 988, 995 (p.C. 198.) (noting that personalinrisdictton can ™st 
where the nonresident defendant, only contact wtth the fomm has heen by mail or telephone). 

3 The Trial Court Could Hear the CPO Petittou Evan 

Though Mr. Rogers was Acquitted in the Cninmal Case 

Mr. Rogers seems to argue that, oven if jurisdiction was proper in the iirst instance, 

several legal doctrines harred the trial court's ulUmate adjudication of flte case because he was 

acquitted in U.S. v. Rogers 11 But each argiunent is meiitless. 

a. Collateral Estoppel did not Ear the CPO 

Proceeding 

Mr. Rogers suggests, without any legal support, that the doctrine of "collateral estoppel- 
bars the trial court's adjudication of the CPO case after tl.c criminal acquittal. E.g. Rog. Br. 1 at 
13. But the doctrine does no. apply here. In gene^, collateral estoppel bars the 'telitigation of 
issues of fact or law detennmed in a prior proceedmg which were essential to that jndgment." 
S^e.,. Oubre^.a,. ofColumiiaDep;ofEmploy,.^tS.... 630 A.2d 699, 703 p.C. 1993). 
However, this Court and others have made clear that acquittal in a criminal case, where the 
standard of proof is "beyond a reasonable doubt." does not preclude re-Utigation of the same fact 
i.,ues When presented in a subsequent action governed by a lower standard of proof such as 
..preponderance of the evidence." mted States v. One Assortment of 89 Firear... 465 U.S. 
354, 358. 362 (1984) (and cases cited); Mnsonv. C/mWS»(^, 763 A.2d707,711 p.C. 
2000) AS the supreme Court has observed, the acquittal "merely proves dre existence of a 
reasonable doubt as to ... guilt ... . [It] didnotnegate the possibUtty that a preponderance of 

16 
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the evidence could show that [the defend^t] was engaged in [the unlawful activity]." 5^ 

Firearms, 465 U.S. at 361-62. 

Judge Leibovitz expressly observed the difference in the standards of proof between Mr. 

Rogers' criminal case and the civil case seeking a CPO: 

"[als everybody knows, the standard of proof in that case [U.S. v Rogers IT\ was 
beyond a reasonable doubt; the jury returned a verdict of not guilty . . (but m.this 
proceeding the standard is a preponderance of the evidence or good cause to 
believe that an intrafauiily offense occurred." 
R. 151-52. ^..D.C Code § 16-l005(c) (2004) (stating "[ilf, after hearing, the Family Division 
finds that there is good cause to believe the respondent has connnitted or is tlireatening an 
inl^af^ly offense, it may issue a protection order , . ." (emphasis added); ... Cru^-Foster, 597 
A.2d 927, 930 and n.3 (D.C 1971) (stating evidentiary burden on CPOs and CPO extensions is 
the "noimalstandard in civil cases" of "preponderance of the evidence"). The trial court 
reiterated the basis for its decision m its reconsideration opinion. R. 91. Given the difference in 
standard of proof, the criminal acquittal did not bar the trial court's review of the civil case. 

b. The CPO Proceeding did not Violate the 6*" or 
T^ Amendments 

Mr. Rogers argues that the trial court erred in the CPO proceeding by "usurping the 
universal province of the jiuy in violation of the Sixth and Seventh Amendments." Rog. Br. 1 at 
1243. This argument demonstrates a fundamental misunderstanding of the law and a confusion 
regarding the role of the judge in successive criminal jury and civil bench trials. 

First, Mr. Rogers argues that "[t]he Sixth Amendment has been usuiped and a fair trial 
denied where ajury has possibly become partial due to the trial judge formulating abias or 
making opinions on the alleged facts in the case," Rog. Br. 1 at 13. But, the Sixth Amendment, 
which guarantees "in criminal prosecutions ... the right to a speedy and public trial, by an 
impartial jury" applies exclusively to criminal trials and is inapplicable to this civil matter. See 
In re Banks, 805 A.2d 990, 1000^02 (D.C. 2002). cert, denied, 539 U.S. 927 (2003) (where 
defendant charged with both criminal and civil contempt, argument that he was denied Sixth 

17 
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Amendment right to trial by jury appropriately directed to cnminal but not civil proceeding).. 
Any'Sixth Amendment complaints Mr. Rogers might have about the judge's actions in the 
criminal trial, in which he was acquitted, would be properly addressed to that case. Additionally, 
Mr. Rogers' assertions in this case that the judge improperly influenced the jury are factually ■ 
impossible. The CPO proceeding was not a jury trial; it happened a day after the cnminal jury 
trial concluded and the jury was dismissed. So it was not possible for the trial judge to deny Mr. 
Rogers a fair trial in the CPO proceeding by influencing the jury. 

Second, Mr. Rogers argues that the trial court violated the Seventh Amendmenti^ by 
rendering a judgment that he believes differs from that of the jiiry's. Specifically, Mr. Rogers 
argues diat "[t]he judge was precluded from making findings dunng the proceeding or usurping 
the universal province of the jury to act as the fact fmders in that case. The judge was the arbiter 
of law only." Rog. Br. 1 at 12. But the Seventh Amendment does not apply because tlie CPO 
hearing did not involve a matter "where the value in controversy shall exceed twenty dollars." 
U.S. Const, amend. VH; see Washington Star Co. v. International Typographical Union, 582 F. 
Supp. 301, 309 (D.D.C. 1983) (demand for injunctive or otiier equitable rehef as opposed to a 
suit at common law does not implicate Seventh Amendment). Even if the Seventh Aznendment 
appHed, the judge did not make findings in the criminal case. And, while such a statement 
regarding the role of a judge might be true m a criminal trial, it clearly is not in a CPO hearing, 
which IS a bench trial. SCR-DV 9(b)(2) states "[t]he Court shall, without a jury, hear and 
adjudicate petitions for civil protection orders . . . ." See, e.g.. Green v. Green, 642 A.2d 1275, 
1281 n.lO (D.C. 1994). hi bench trials, the judge is botli tiie fact finder and the arbiter of law. 
SCR-DV 9(c) (stating "the Court shall make those findings of fact essential to the ultimate 
conclusion of law"). Thus, it is properly the role of the judge to make findings of fact. 



15 "In Suit, at connnon law, wh.« the value in controversy_.hall exceed twenty ^^^^^^ o^Sul^S^^^^^^^^^^ 
shall be preserved, and no fact tried by a jury shall be otherwise re-c.anm.ed in any Coiirt of the United States, 
acwrding to the nUes of the common law." U.S. Const, amend. VIL 

18 



JAN, 27. 2005 4:43PM «0. 2943 P. 29 

Case1:06-cv-01186-ESH Document 20-2 Filed 11/03/2006 Page 27 of 49 



AdditionaUy, ^ discussed above with respect to collateral estoppel, the standard of proof 
m a crimmal case is "beyond a reasonable doubt" while the standard of proof in a CPO 
pxooeeding is the lower -preponderance of the evidence/good cause to behove," .That the jury m 
Mr. Rogers' ciitmnal case found that the Ooveimnent had not proven, beyond a reasonable 
doubt, that Mr. Rogers' stalked Ms. Johnson-Norman, does not preclude the court in the civil 
proceedmg from finding that Ms. Johnson-Norman d>d prove stalking under the "good cause" 
standani. Addt^pm v, T^as. 441 U.S. 418, 423-24, 426 (1979) (discr«sii,g the difference 
between "beyond a reasonable doubt." "cle=i and convincmg," and mere "preponderance" 
Standards). ^^ 

B. The CPO Hearing Was Properly Conducted 
Mr. Rogers' raises ahost of issues challenging the trial court's conduct of tiae CPO 
heanng. However, trial courts enjoy great latitude in conducting heanugs aud therefore 
challenges to trial court procedures are reviewed only for "abuse of discretion." E.g. Guaranty 
Dev. Co. V. Liberstein, 83 A.2d 669, 671 (D.C 1951). The standard is even more exacting 
where, as here, objections are not preserved in the lower court. Where he did not object below. 
Mr. Rogers must show eitlrer (1) a "miscarriage of justice," Le, actual innocence or (2) that the 
trial court's error "seriously affect[ed] the fairness, integrity, or public reputation of judicial 
proceedings." Beanerv. United States, 845 A.2d 525. 539 (D.C. 2004); Southallv. United 
States, 716 A.2d 183, 1S9 (D.C. 1998); see also Smith v. United States, 837 A.2d 87, 97 (D.C, 
2003), cert, denied sub nam. 124 S. Ct. 2435 (2004). Mr. Rogers' arguments do not sustain these 

^ Mr Roger, also may b..i'g™e that subjecting him ro a civil cas. for a CPO based oi. ^^.^^J^";^^ f ^^^^ 

dGterniiniiig whether a civil statute is punitive)- Luk v. Commonwealth. 658 N.E-2d 664, /^i * 
as to driver's license revocation). 
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weighty burden. 3.d^ of his ch^=ng« to the CPOhe^Hng procedure, evidence, atrd the lilce 
should be rejected out of hand. 

1 Mr. Rogers Waived All Procedural and Evidentiary 

Arguments By Not Objecting Below 

At the CPO hearing, Mr Rogers was represented by very *le counsel - Mr. Min had 
™ton.d>yprtor=eo«edMr.Roser.' acquittalinttrecriminMcase. Mr. Poln, was oert.nly 
aware of the facts in *e case. He prestorably «. aware of all relevant Mai procedures, the rules 
of e^dence. »d his-obligation to object to a.y inappropriate conduct at tte heanng. But he drd 
not object to ae manner m which the hearing was conducted or the evidence expressly rehed 
„p„nby Judge l^bovitz. Mr. Polin made no objecti™, for example, when Judge Le.bov.tz 
adnntted the documents (R. 143-51) or when she s^ted that she had "listened ,o all «.e testunony 
on&ecrimmalcase." R. 151. He offered noting when she stated that she wanted to "male 
sure thatMr.Polandlsicjis satisfied totlhave everything he wartts me to consider." R 146. 
SimUarly, when later asked if he wanted the trial court to consider "anyfl^g else," Mr. Pohn 
simply answered, "No Your Honor." R. 151." 

Mr. Rogers cannot object to trral court procedural or evrd^trary "errors" for the first thne 
on appeal This court has stated time and again that "matters no. objected to during Cie trial 

.ax^ot be considered for the first time on appeal." ABCD Carp. v. Henry, 109 A.2d 133, 134 
(D C 1954). h. fact, the concept was such a judicial staple that toe Court stated "author.t.es need 
not [even] he cited in support of this proposition." U. Hence, "[d-tions not properly raised 
artd presetved during .he proceedmgs under examination and points not asserted witl, sufficient 
precision to indicate distinctly the party's thesis, will nonnally be sp^ed on appeal." Mm. v. 

,TMr.i^.»«c,^"^^«'^t=st:rc;T^rs^''^"^^^^^ 

the judge denied " Rog. Br. 2 at 5. Hw«v=i, the torag "'•"^'"l ^ ^ ^e evidsBtiaiy pta= of tte 

pr„««ame (R- 143-151); -pr Mg. Uiiovte tod f'"* ^fffT J^^^^^ .„ Mviatio.) atody 

U »*.=»!.. CR. 159); <^ f^2i^' ^T3 6^'i pj^' .=r« U L ritW -P-^'y «> '^'^ 
addressed Judge Uibovite on the remedial matter. K, l Oi 03 . a ^j y 
the tial court when his lawyer has already done so. 
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Anrom 384 F.2d 319, 322 (D.C. to. 1967). this requirement is."nat oteisance to ritual," but 
^^ into consideration i.«tes of 'toess to the court and ^parties and of thepubUc interest 
in bringing lifgaticn to an end after fair oppor^nity ha. been afforded to presentall issues of lav, 

and fact " U. (quotation omitted). 

Ms «quirement is paitiedarly appropriate where, aa here, flie appellant was represented 
below by counsel. U.i.^Sm. v. Jo.es, 527 F.2d 817, 830 (D.C. Cir. 1975) (stating "any 
p^judiee was waived by . . - oounsefs fatlure to raise an objection at trid.") Accordingly, tas 
Court should summarily reject any arguments that: (a) there was no evidence admitted, (b) that 
toe was no testimony, (c) that reUance on the evidence torn fte criminal case was improper, 
and (d) that Mr. Rogers was denied cress-examination of Ms. Johnson-Noiman. 

2. The Trial Court Properly Admitted and Considered the 

Evidence 

Even If not waived, Mr. Rogers' assertions that there was "no evidence presented in open 
court" below (Rog. Br. 1 at 6, 7) ..d that the trial judge did not '^permit" evidence (Rog. Br. 1 at 
12) are demonstrably false. Judge Leibovitz began the CPO hearing by clarifying the exhibits 
She had before her and "that were entered in the Government's case" (U.S. v. Rogers II 
concluded the day before), "because those are the exhibits I have and I'm going to assume that 
you [speaking to Ms. Johnson-Norman] w^t me to consider those exhibits tmless yon tell me 
otherwise." R. 143. Specifically, the Judge recounted mat she had before hen 

. Exhibit 1 and 2 - a letter and envelope that Ms. Johnson-Noiman "testified 
[she] received in June of 2002." R. 143. 

• Exhibit 3 and 4 -^ a letter and envelope which "Ms. Johnson-Norman testified 
she received in January of 2003." R- 143. 

. Exhibits 5 and 6 - a letter and envelope that Ms. Johnson-Norman "testified 
she received in April of 2003." R. 144. 

. Exhibits "6 (sic) and 7," which were a letter and envelope that "Ms. Johnson- 
Norman testified she received in May of 2003." R. 144- 
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. A stipulation that at all relevant times "there was an order in effect which 
required Mr. Rogers to. stay away from and have no contact with. . .Ms. 
Johnson-Norman." R. 144, 

- A finger print card that the government e,:pert "testified for the known prints 
of Virgil Maxcellus Rogers ... and were compared to fmgerpnnt . . . items m 
Government Exhibit 3 which was the January 2003 letter. . . which were 
matched to Mr. Rogers." R. 144. 

. Exhibit 11 - three e-mails to Ms. Johnson-Nomian from the "Fortunate"i8 . 
address dated January 24, 2000, April 10, 2000 and June 14, 2000. R. 144-45. 

Upon inquiry, Ms. Johnson-Noi^nan agreed with Judge Leibovitz that these were the exhibits she 

wanted the trial court to "consider m this case." R. 144-45. Importantly, Mr. Rogers' lawyer 

made no objection to the admissibility of these documents (presumably because their 

admissibility was substantially litigated in the cnminal case). Mr. Rogers' counsel also offered 

evidence; namely Defense Exhibit 3 - an amiotated version of Govermnent Exhibit 1 with 

markings Mr. Rogers used during his testimony to indicate phrases or words he recognized as 

unique, R. 150. 

Mr. Rogers argues that the trial court did not use the word "admitted" when identifying 
and describing the exhibits, but no controlling authority mai^dates the trial coun's use of 
particular words to admit evidence. Although it does not appear that courts of the Distnct of 
Columbia have squarely addressed the question, several jurisdictions hold that no "magic words- 
are required to admit evidence into a record. Kg, Zimmerman v. Chicago Bd. of Trade, 360 F.3d 
612, 622 (7th Cir. 2004). Instead, these courts look to the totality of the trial record to determine, 
for example, whether (as here) the exhibits were offered by a party as evidence (R. 144-45, 150), 
whether the trial court identified the exhibits for the record (R. 143-51), and whether the trial 
court based its rulings on the evidence. R. 143-5 1 . Gee v. Lewisville Mem 7 Hosp.. Inc. . B49 
S.W.2d 458, 461 (Tex. Civ. App. 1993); see also Baum v. Solomon, 14 Phila. 475, 478 (CP. 



1 S Mr. Rogers and Ms. Jolmson-Nonnan both testified at the crinnnal trial that ■Tortunate" was a distinctive pari 
of an e-mail address used by Mi. Rogers. H. 15S, 342-43. 
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Ma. county 1986),.Ba.edontha totality of»=«alr.cord,»ysuggestion,bat me trialco^t 

did Mt admit these docmnents into evidence is fidvolous- 

After t-eviewing the documentary evidence, me Judge Ldbovit. recounted the U.S. v. 
.o,.« /"nn.deme«.or attempted staDdng conviction." R. 148. Si. found that case resulted m- 
orders on September 2000 and March 2001 proh-bitmg Mr. Roge. ftom contachng Ms. 
lotason-Nonna^R. 153. Shethentookjud.cialnot.ceoftheproceedingin M. v. RoiersE 

^ concluded the day before. Specifically, Judge Uibovit. stated d^ she had "hst^ed 
careMlyto all of the evidence, aUofthetestimony of eve,, witness, the arg^nents of counsel 

^ .he Govenunen. - and the prosecution of the criminal case." R. 151. For example, the 
pdgerecounted the testimony about an incident inAugu..of2000tltatre.nltedina911call 

where Mr. Rogers ^proaohed Ms. Johnson-Noiman-s car outside her workplace in D.C. R. 152. 
Again, Mr. Rogers' lawyer made no objection. Finally, the trial court had before it Ms. Johnson- 
Norman's swom and notarized affidavit in support of the onginal pedtion. which eontan. s« 
paragraphs of narrative describing Mr. Rogers' har^sing contacts, moluding details of dales and 
locations, aU of which was consistent with Ms. Johnson-Noman's testimony m the criminal 
case. R 8-12." Mr. Rogers' assertion that the trial court entered the CPO without any evidence 

to support it is flatly wrong. 

Far 6om "preventing (Mr. Rogers] firom contesting the entry" of the CPO (Rog. Br. 1 at 
6), the trial court stated: "Ijust want to make sure that Mr. Poland (sic) is satisfied that I have 



N<,m»,. w^ <^u^ to provide worn '-^^A ^1=.^ S=° wSjo" m.l» »nd». of CPO te=rinss. 
j^tiion. how.vei.Tho Supenor Court ^'^'^^^''^ ™ /„h a, p^fi„„„ „d the respondent 
siily st.te ttat "wteiever a petition for . oivi prMeollo» "''='_•'' ""'°™":„ „dpliysio«l evidoM." 

„^'^e,=ntevidm:e,i»cludi«ttoo™.e..«n^"j«^^^ 

the judge paid "very clo.e attention." The argument is . red-hening. 
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^.rythingthathewan..m..ocomid.r." R. 146. And late, ^e Court and Mr. Potoh^ to 

following colloquy: 

The Court: Is there anything else Mr. Polin you want me to consider^ . 

Mr. Polin: No Your Honor. R. 1 5 1 
Contrary to his asserts that the trial court "demed Rogers the opportunity to rebut the 
allegations" (Rog. Br. 2 at 7), the trial court allowed ample oppor^nity for Mr. Rogers to present 

a case, 

3. The Trial Court Properly Took Judicial Notice of the 
Related Criminal Stalking Proceeding. 

Although he elsewhere asserts that Judge Leibov^tz issued the CPO "off the cuff (Rog. 
Br. 1 at 13), in his second brief, Mr. Rogers at least acknowledges that Judge Leibovitz 
considered substantial evidence but argues (without support) tl.at it was all evidence from the 
cnmir^al ca.e and that this process was somehow improper. Rog. Br. 2 at 6. As discussed above, 
there was substantial evidence introduced at the CPO hearing guite apart from Judge Leibcvitz's 
observations about the criminal testimony. And it was not improper for the tnal cotu. to take 
judicial notice of the relevant backgrovmd facts from the criminal trial proceedings ^- a procedure 
to which Mr- Rogers did not object below. 

Under certain circumstances, a court may take judicial notice of its own records and 
proceedings, especially where the prior proceedings relate to the same parties and subject matter 
as the later case (even though the later case involves different legal issues ox remedies) and the 
pantes' counsel do not object. For example, in S.S. v. DM, 597 A.2d S70 (D.C. 1991) the 
Superior Court presided over an adoption proceeding that followed a neglect proceeding 
involving the same child and the same respondent mother. The trial court, without objection, 
took notice of the prior neglect proceeding orders and the findings of fact relating thereto. Id. at 
881-S2, In affirming this procedure, it was particulariy significant to this Court that, as here, 
appellant's cotmsel was on notice that the trial court was considering "the file" from the prior 
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caseanddidnotobjec. M.m-m. SeealsoInreJ.MC.74lK2,4l,.42A.26(D.C. 1999) 
(.ating«,af«in^op»teo...aiudg.may.ak=judi.MnoUceofthecon.an.ofco.^ 
.cords inar.lat«ipriorpro=e.ding,".speci,liy'»hare,a.mteca,=,flie«.«est.d par™.*- 

a party to and wa. repre.«..ed by ..mrsd m *e prior . . . prcceedrng'"); ..»to /» « i.D.H. 

776 A.2d 570, 574 (D.C. 2001) (same). 

Ir,m=diat.ly prior to presiding oy« the CPO hearrng. Judge Uftovitz presided over the 
four-day oriminal ca.=, whrch was W on substantially the same facts presented in the CPO 
petition.^0 TO, was no accident of process. The trial court had (with Mr. Rog^' consent) 
•tealed" the civil case. R.434. And, the transcripts of several bench conferences during the 
ortamal trial, as well as the transcript of the CPO hearing, make it abundantly cleattha. Judge 
Leibovrtz paid very close attention to, took notes of, and recalled in detail the testimony in the 
criming case. R,33S,401.'' Judge Leibovitz oWamed faciUty with the criminal case testimony 
no doubt because she h«i traUed. and expected to preside over, fte CPO case. R. 434. It was 

eirtirely reasonable tor Judge Leibovit^ to consider the criminal case testimony, her prior fmding 

of a ••prima faoie case of stalking" (R. 316-17) (along with the documents, stiptJation, afadavit. 

etc. tending to show Mr. Rogers' stalking) in reaching the conclusion that there was "good cause 

to beUeve" that Mr. Rogers stalked Ms. Johnson-Norman. 

4. Mr. Rogers Was Not Denied An Opportanity to Cross 
Examine Ms. Johnson-Norman 

Mr. Rogers repeatedly asserts that cross-examination of Ms. Johnson-Norman "is an 
absolute right that was denied to Rogers ht this case." Rog. Br. 1 at 14. 16; ,.. .fco Rog. Br. 1 at 
6, Rog. Br. 2 at 8. These assertions ate plainly contradicted by the record. 



2. Notably, sh» oo»i^d and reject, i. «.» c^r- case a ,».io. Wudgn™, of .o,»i»al a,^, b =0 dcmg, 
recited the evid™e stpporting a 'prmafacll case of siaUtrng. R. 3ie-!7. 
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Est as the ^Itirety of th. CPO hearing transcript makes pWn, Mr. Rogers never sought, 
^dwa.«rt.nlynot"denied."thecha:>eetocro,.exann.eMs.Iotason-Norman. R. 142-.6. 

second, flaat Ms. Joh^n-Nonnan did not take the stand in her case-in-ohief is it^aterial to Mr. 
Rogers' exercise of *e right to cross-examine. Mr. Rog« could have called Ms. Johnson- 
Noiman in his own case and examined her as a hostile wimess with leading questions as .f on 
cross-examination.- He chose no. to do so. As recounted above. Judge Leibovitz repeatedly 
and explicitly asked Mr. Rogers' counsel if he had "anyflnng else" for her to cor>sider, and he did 
„ot raise this issue. R. 146. KnaUy. Mr. Rogers' covmsel did cross-examine Ms. Johnson- 
Norman, extensively, twice, m the criminal case - all of winch Judge Lerbovit. had "Ustened to 

very carefully/' 

- m support of his argmnent that "denial of an opportunity to cross^examme" is 
inipennissible. Mr. Rogers cit.s a number of cases that are easily distinguishable because the 
appellant in each of those cases actually requested cross-examination of a witness and^vas 
expressly denied that right by the tr.al court. For example, in Tyree v. Evan., the trial court flatly 
stated that T>.ee's counsel would not be allowed to cross-examine the petitioner during the CPO 
hearing. 728 A.2d 101. 103 (D.C. 1999). On appeal, this Court held that "[«] con^plete denial of 
the opportunity to cross-examine ... is h^permissible." U (emphasis added). But Mr. Rogers' 
assertion that he was bamied from cross "in exactly the precise mamier which the court found 
inappropriate in Tyree^^ (Rog. Br. 2 at 9) is incorrect. Unlike the appell^t in Tyre, fand 
Glenbrook, 605 A.2d 22 and Fortune, 58 A.2d 919 ^- also cited by Mr. Rogers),23 neither Mr. 
Rogers nor his counsel even inquired about cross-examination. 

Matters. 5eeSCR-DVi. 

Zoning Board, a party sought to -'°«^-«''^"^f ,^^^"'^', J^'' t„f fiJ, r2dT^ 38 (D C 1992). Andth. facts in 
Glenbrook Rd. Ass'n v. Di^. of Columbia Bd. of Zomng Adjustment, 605 A.2d 22. 38 (D.L. ) 
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Perhaps recognizing the wcalmess of the "denial of cross-examination" argument, Mr. 
Rogers' alternatively suggests he had no motive to put on any evident - purportedly because 
"tl.e petitioner had not submitted any direct testimony and had not moved the court to admit any 
evidence, [^d liierefore] Respondent didn't have any evidence in which to base a defense or to 
rebut" Rog. Br. 2 at 5. This sophistry is plainly contradicted by the record.24 j^^dge Leibovitz 
spent a half an hour going through all the evidence she was considering. Judge Ldbovitz, the 
courtroom deputy clerk, and Mr. Rogers' lawyer engaged in extensive colloquy to clarify the 
documentary evidence of record. R 145^46. hideed, Mr. Rogers did submit a case by, for 
example, submitting defense exhibits. Seee.g.R. 150-51. And his counsel asserted a correction 
to Judge Leibovitz's finding as to the address of Ms. Johnson-Nonnan's workplace where some 
of the harassing communications took place - a correction that Judge Leibovit.. accepted, R 155. 
Accordingly, any suggestion that Mr. Rogers and his counsel thought there was not "any 
evidence" and were not on notice of the need for a defense is groundless. Mr. Rogers and his 
coimsel apparently made a conscious decision not to call Ms. Johnson-Norman - or any other 
witnesses ^ to the stand. This was a reasonable tactical choice under the circumstances. Mr. 
Rogers cannot now claim error. 

C. There was Ample Evidence Supporting the Trial Court's 
Finding oft Intent 

Mr. Rogers argues that the trial court erred by entering the CPO because there was not 
''good cause to beUeve" that Mr. Rogers committed an intrafamily offense, citing a series of cases 
regarding the "specific mtent" requirement. Rog. Br. 2 at 14-15. Yet, where the trial court sits as 
the Hier-of-fact, review of the trial comt'^ fact-finding is limited to a search for findings that are 
"plainly wrong or without evidence to support." D.C. Code § l7-305(a). This court interprets 



fortune v. E.an., 58 A.2d 919 (D.C. 1548) appear to have been th. s.me: 'The court . . . r.fcsed to pem^t cross- 
examination^' /rf. At920, 

24 If Mr. Roger.' coumel ^tually believed tins wa. the state of tl.e record he would no doubt have inoved (but d.d 
not) for a aununaiy judgment or for a judginfint on the pleadings. 
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D.C. Code § 17-305(a) as "indistinguishable from the 'clearly erroneous' standard" .ir^der 
SCR 52 (a). Vereen v. Clayborne. 623 A.2d 1190, 1 193 (D.C. 1993). Here, the tnal cotut's 
fmdings^^ that there was good cause to believe that Mr. Rogers stalked Ms. Joh..on-Nonn.n, 
including as to the mtent element, are supported by the evidence and should be upheld. 

As noted earUer, the legal elements of stalkmg include that the defendant willfully, 
n^aliciously, and repeatedly followed or h^assed the victim and that the defendant either 
intended to oause the victim emotional distress or placed the victim in reasonable fear of death or 
bodily inj.^. VmtedSmes v. Smith, 685 A.2d 380, 383 (D.C. 1996)^ D.C. Code § 22404(b) 
(2004). Based on the evidence, the trial court expressly found that there was good cause to 
beheve that Mr. Rogers committed stalking, namely harassment, "intentionally, willfully, a:rd 
with malice." R. 159. The trial court elaborated on this finding in its reconsideration opmion 
stating that Rogers ''had engaged in a course of conduct whereby he repeatedly, intentionally, and 
maUcmsly contacted petitioner with the intent to cause petitioner emotional distress and with 

the effect of doing so." R. 90. 

The tnal court found that Mr. Rogers sent Ms, Johnson-Noiman imwanted letters and e- 
mails and made telephone calls to her onmunerous occasions. R. 152-55. It found M^ that 
the letters were "the writings of an angry and obsessive former lover who is unwilling to pennit 
the relationship to be over." R. 15S. Judge Leibovitz found tiiat Mr. Rogers sent the letters 

25 Mr. Rogers repeatedly asser. that "the trial judge was required to ..ue witt.n findmg. ^^ ^-J-^ --^-^-^ 

.^kins tel.pho.. calls and tl.. flie Respondent P;-- ^-^^ '^^^ P 7-;^ (Lphastadde^ is a flat 
.Mthctri.ljudge"dMnot^keany.../o^^^^^^^ 

jni.^re.entalW^^^^^^^ ^^.^ ^^^ ^^^ ^^^^^^^, ,,,,, ,, Soutk Main 

t!; tsA ? ^3 (D C^992 id by S^^^^ for the proposition that "review in this ca.e is severely hindered by 

the trial court could re-exaraine the record. 
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■ Wmg first of all to. [Ms. Jotason-No^M most profoundly d.d no. wan. fte oonm=.. , . he 
™ 0. probation a. «:e toe of the conucts; he had been found ^.y of «s vory off«.e, 

atten.p.ed .alldns ho was under 4e effeo. of a s.ay away order." R. 158. h. so potin,, ludgo 
Whovite relied onttepriorsmy away orders»perhapsarsstonges..v,d«,ceWMr.R>gers 

was a. flro very least, a.ar. fta. his oonduot might oanse emotional harm or place Ms. Johnson- 
Norman in reasonable fear of harm: on a. least tee prior ocoasions (in ohtaimng the Maryland 
peace Order andtwic. in l/.5.v.ii»g^.i) Ms. John-n-Normanhadmvokedthcjudicial process 

.0 Stop Mr. Rogers ftom con.acting her. R. 403. Also, Ms. lohnson-Nonnan testified to. Mr. 
Rogers on a. least one prior occasbn threatened her with physical violence (R. 403) and she 
explamed fully why she was in fear of Mr. Rogers. R. 403-04. 

In add.tion.the.ex. of the letters reviewed by the trral court reveal Mr. Rogers' awareness 
4at his contacts with Ms. Johnson-Norman were causing (and would continue to cause) 
emotional disttess. In to letters and e-mails, Mr. Rogers for example: 

. acknowledged to. Ms. Johnson-Norman feh to. Mr. Rogers wanted "to 

harm" her. R. 18. 
. srated tot Ms. Johnson-Noiman's condnc. had "desMyed every bi. of feelmg 

there ever was for you " R. 18 

. acknowledged the possibility that he might "upset you by writing, if it does 
that bothers me, but it has to be done." R. 3 1 - 

. admitted that at times, he had "been veiy angry with" Ms. Johnson-Norman. 

R,31 
. stated, "I do caie if my letter bothers you, but ... it is the best outlet for me to 

express these things." R. 31 

• stated that he "can understand why you may have been alarmed by some 
things I have done in the past." R. 36. 

. stated "you have left me absolutely no choice to respond . . . enough is 

enough . . I am very affected and disturbed by all of this - you shou d ^^ 
probaWy be expecting to feel more heartache in the future because of all this. 
R,31 
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Durtaj the cAdnal «ial, Ms. Iohns.B-Norma« .csUficd to th= several oocasiois wta 
^ directly conveyed to M.. Rogers ft.. Ms contacts wexe unwelcome and upsetting ^ both 
incidents .suiting ina911 call. R. 404-05. 190-91. She testified that the contacts made her fee, 
"fli^tened and shocked ■■ R. 198.201. Tliese facts amply pemit the concision that Mr. 
Rogers acted "intentionaUy, willfcUy. and with malice, that he acted with an effort to cause 
motional distress to Ms. Johnson-Nonnan ftat did in fact cause a great deal of emotional 
distress and fear and that the emotional distress md fear were reasonable." R. 159. 

Questions of intent are inherently fact-bound. The question presented on appeal .s no. 
Whether on this evidence reasonable people might come to differ^t conclusions as to Mr. 
Rngers' mtent. TTa. factual d.tem>in.don was committed to Judge Leibovt. as Are trier of fact 
and the pre^tquestionis whether her finding was "clearly erroneous." yota<.»v.iM,211 

A.2d 764. 765 (RC 1965;. Under tlris permissive standard, her conclusion was entirely 

reasonable and must be sustained, 

D. The Provisions of the CPO Are Neither Unconstitutional Nor 
Unfair 

Mr. Rogers submits that the CPO contains a laundry list of allegedly "oveneaching" 
provisions. R. 85. But the CPO statute grants broad discretion to the trial court to fashion 
remedies relating to intrafamily offenses. It expressly authorizes some types of r^edies and 
also generaUy authorizes the trial court to direct ■the respondent to perform or refiam from other 
actions as may b. appr.pnaie to the effective resolution of the matter." D.C. Code §16- 
1005(cX10) (2004) (emphasis added). The statute's grant of authority could hardly he broader. 
Indeed in Cn^-Foster v. Foster, 597 A.2d 927 (D.C. 1991), a seminal domestic violence case 
(ctedbyMr.Rogers), this Court observedthat"inl982, the Council of Are DistrictofColumbia 

broadened tte remedies available under the Act and cnhcized the pnor judicial interpretatron of 
(he legi.la«on as having been too n^w, so tha, tnrly effective remedie. [we«] not ordered m 
some cases." Id. at 929 (quotation omitted). Accordingly, m Cru.-Fos,er this Court made clear 
thataparamount consideration withrespect to Are tatrafamily Offense Act istoremedial nature 
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of CPOs and directed that the statute be liberally constmed in fhrtherance of its remedial • 
purpose Id.^^ Accordingly, this Court's review of the CPO provisions is limited to searching for 
an ''abuse of discretion " ^.. g.WM^^e.,...-. V. y...., 470 A^^^ 
(observmg that ^antof-injunctivereliefis discretional with the trial court and will be reversed 

on appeal only When that discretion has been abused"). In light of these principles, all the 

provisions of the CPO must be affirmed. 

1. Extra-Territorial Effects Do Not Render a CPO Invalid 

Mr. Rogers argues, without citing any legal authority, that the trial court does not have the 
authonty to order him to stay away from Ms. Johnson-Norman's church (Reid Temple AME 
Church) because it is located in Maryland, which is "outside the trial court's jurisdiction." Rog. 
Br. 1 atl6. The law, however, is clear that where (as here) a tnal court properly has jurisdiction 
over a claim and party, the court can "order an act which has an effect in pother state or is to be 
earned out in another state." BecJo^ith v, Beck.Uh, 355 A.2d 537, 540 (D.C 1976); 5.. ./.. 
Desai V. Fote. 71 1 A.2d 822, 824 (D.C 1998). Beckwith and Desai are consistent with the 
general principle that a state has power to order a person who is subject to its jurisdiction "to do 
an act, or to refrain from doing an act, [even] m another state." Restatement (Second) Conflict of 
Laws § 53 (1971). The church provision in the CPO was well-founded on the facts of this case; 
the record demonstrates that Ms. Johnson-Noiman is very active and frequently present at her 
church, serving on several church boards and committees. R. 185-88. The record also reveals 
Mr. Rogers once showed up at the church when Ms. Johnson^Norman was present, which 
resulted in a disquieting incident involving church officials and other third parties - and one of 
Mr. Rogers' probation revocations. R. 362. 186-90, 

AdditiQnally. Mr. Rogers' argument makes no practical sens.. It is Conceivable that the 
trial court could properly order Mr. Rogers to stay away from Ms. Jolmson-Nomtai in the 
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Disttict „f Columbia W not to =tay away ftom h« (or a location ^e ftequcnta) jus. a few steps 
a^oss fl>= District .in, in Ma^land (ox across the nv. in Viginia). An effective stay away order 
creates a zone of safety - space and locations in winch the Pedtioner can feel safe that the 
Respondent willnot intrude. teg--«.CafterineF.Klein&LeslyeE,Orlof5i'«v<*". 
LeialFrC^ctlonforSaUered Worn..: An Amly^u of State Statutes and CaseLa., 21 HotstraL. 
Rev 801,919-20(1993). Spatial r«nedies such as "stay 100 yards away from tiie petitioner" 
^, no. in all cases be enou^ to achieve that purpose. The statute expressly reco^izes Ms 
general pnnciple byau&orizing orders to stay away ftom certain premises. D.C. Code § 16- 
1004(0(4) (2004). Although the petitioners' church is not one of the enumerated prases, 
connnon sense dictates that additional "locational" zones of safety requested by tire petitioner, 
such as church ^nnds. a school c«npns, or an office complex may also be needed. And. as a 
practical matter, ftose zones maybe located in oti.er junsdictions - especially when the case ts 
in (he Supenor Court, which (hke ota urban trial courts such as tt>ose in Philadelphia, New 
York Ctty and St. Louis) sits in one of several jurisdictions fl«t coUectively encompass a single, 
integrated metropolitan area.2' 

2. The First Amendment ChaUenge is IVIerifless 
Mr. Rogers also argues that the CPO condition to stay away from Reid Temple AME 
Church violates his First Amendment right to freedom of relgron. But the cottrts routinely issue 
stay away orders relating to churches. See ..g.. Klein & Orlov. 21 Hofstra L. Rev. at 921 n.759. 
•The free exercise clause of tiie first amendment guarantees boft .he freedom to believe 
^, tire freedom to act." Ooma. v. Secre^<^ .W-e. 734 P.2d 1531.1540 (D.C. Cir 19S4), 
affi 475 U S 503 (1986). Here, Mr. Rogers warently feels his freedom to "act" on his 
rehgion is thwarted by flte CPO's proscription of his attendance at Reid Temple AME Chttrch m 
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M^land (even thou^ he p.^ortedly lives in C^fomia). But flie law does not support his 
argument. While th= freedom to W™ is "absolute; conduc. is regulable for a pennissible 
reason, provided that me regulation is not unduly restrictive." Id at 1540-41 (emphasis added). 
And When grounds to do so exist, excluding a party &om a partieular church property is not ipso 
face unoonshtutional, S.. e.g. P^tecostat CHurcH ofGodlM. ofN» Ha^en v. Pent^tal 
Ckurc, .fGodlnflM^^U^o. CV0104574n, 2001 Corm, Super. I^XIS 3530, at-24.25 
(Dec. 13, 2001) (enjoining certain church members flrom entering ptotifTchurch based on 
resolution of churchproperty dispute). One who challenges government lesttictions has fte duty 
to show tat he has been precluded from reUgious experiences tlrat his faith "mandats. . . . Mhis 
interference must be more than an inconvenience, the burden must be substantial and an 
interference [must be] with a tenet or beUef that .s cemral to religious doctrine." Franklin v. 
District of Columbia 960 F. Supp. 394, 433-34 (DJ3.C. 1997) (emphasis added). Mr. Rogers' 
challenge falls well sliort of these marks. 

To begin with, Mr. Rogers has not shown that he is an adherent of the AME (Afncan 
Methodist Episcopal) Church. The record reveals only that he went to an AME church once - 
attendant to one of the disturbing incidents at Reid Temple about which Ms. Johnson-Nomian 
testified in the criminal trial. R- 188-93. And if Mr. Rogers is an AME adherent, then he should 
be able to articulate why the tenets of the AME Church require him to attend the Reid Temple 
AME Church in Maryland (a. opposed to the dozens of other AME churches that this Court may 
judicially notice are flourishing in the Washington. D.C metropolitan area2^ as well as the many 
AME churches conveniently located in Mr. Rogers' purported home state of California). R 79 
(hsting address m Woodland CA). He has made no such showing. He has not explained how 
any legitimate interest of his m attending Reid Temple outweighs the Govermnent's obviously 
legitimate interest in protecting Ms. Johnson-Norman from additional fear and emotional harm 



2S M^,/phon.book..uperpases.corWyeUov^ages/c-Afric^cthodi.tEpiscopalchx.c^^^^^ 
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resulting from his appearance at her church. The First Amendment ^gment does not withstand 
the shghtest scrutiny. 

3. The Ex Post Facto Clause is Inapplicable Here 
Mr. Rogers argues tiiat the CPO in this case violates the Ex Post Facto clause of the 
United States Constitution because he is ordered to stay 100 yards away from persons he claims 
not to know (like Ms. Johnson-Norman's parents, and siblings), and places he has yet to visit 
(like Ms. Johnson-Noiman's child's daycare). Rog. Br. 1 at 16. He argues he could unwittingly 
violate the CPO. Mr. Rogers' argument is legally wrong and logically flawed. 

The Ex Post Facto clause, contained in Article I, Section 9 of the U.S. Constitution, 
addresses laws passed, as its Latin name suggests, "after the fact." Generally, it bars "any statute 
which punishes as a crime an act previously committed, which was imiocent when done, which 
makes more biirdensome the pumshment for a crime, after its commission." Collins v. 
Younghlood. 497 U.S. 37, 42 (1990). This case, however, does not involve an ex paste facto 
situation. First, although the pnor-related proceedings were criminal, this is not a crimiml 
case - the CPO statute and the order in this case are civil in nature.^^ See Savage v. Scales, 3 1 
F. Supp. 2d 122, 135 n,10 (D.D.C. 2004) (clause applies to criminal not civil statutes). Second, 
the CPO does not punish Mr. Rogers for some act that he committed in the past. Instead, the 
CPO instructs Mr. Rogers prospectively that certain acts in the fliture will be illegal and 

punishable. 

It seems that Mr, Rogers' argument is more one of impermissible "vagueness" in that he 
is arguing that the CPO is purportedly too vague to be fairly understood. If Mr. Rogers' 
argument presupposes that he could be found in criminal contempt based on a vague order, then 
the argument misapprehends the law of contempt. Violation of a CPO would subject Mr. Rogers 



25 Mr. Rogers seems to recQg^ze this when he states th.t "the CPO statute does not implicate any punmve 
piDvisioiia." Rog. Br. 2 at 6. 
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.„ contempt o„lyfcry'kno™rvi<>lation,»ms. the con.emp.ri*toar=.ponden. due to 

lackofund«.t»dingoffliepto™onofaCPOi3viittally™nexist™t.Cte(r.rtatv. 

C«..*«*556A.2dl082,1086(D.C,19S9).S»plypu.,ifMr,Rog«=toowsMs.Iotason- 

Norman', .pou,o, «inE or child, to h. must avoid contact; if he does not know them and 
unwittingly nms into one of them on the street, he is not at risk for contempt. 

In any event, it is difScult to see how Mr. Rogers cm, sustain this vagueness argument 

based on the foUowing exchange ftom the CPO hearing: 

TheCourt: • Mr.Rogers.do ycuunderstandeachandeverypartofflreorderthatrm 

entering today? 

Mr. Rogers; Yes. R. 160 

4. The Medical Conditions were Warranted and are not 
Prejudicial. 

L. recognition that psychiatnc or substance abuse problems ore frequently at the root of 
intrafamily offenses, the CPO statute expressly authorizes courts to require the CPO respondent 
"to participate in psychiatric or medical treatment or appropriate coimseling programs " D,C. 
Code § 16-I005(c)(2) (2004). After hearing all of the evidence, Judge Leibovitz ordered a 
nanowly drawn mental healtlVsubstance abuse remedy; she ordered Mr. Rogers to report from 
jail (within 72 hours of release upon completion of his sentence (in U.S. v, Rogers I)) to CSOSA 
for screening and to follow any recommended treatment. R. 50. 

Mr. Rogers argues that there was "absolutely no basis" (Rog. Br. 2 at 18) in this case for 
such an order ^- but the basis was substantial. To begm with, Mr. Rogers had been ordered m the 
past by the Superior Court, as well as the Air Force (during a period of active duty service), to 
seek psychiatric treatment as a resuh of his stalking behavior against Ms. Norman-Johnson. See 
R. 52-54, 362-63. Ms. Johnson-Norman pleaded this fact in her petition (R. 11), specifically 

30 Toestabil.hthcelen.ntsforcont.mpt, the -^Pj^-^^"!^,^;;^^^ 

653 (1994). 
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.,„.« to.m«ii«. conditions in her petition (^ ID. -d requested m=m anew a. the heanng^ 
R. 162. Mt. Rogers' prior treatment was a matter of p^Uc record, »d his comsd corrfirmed at 
the hearing the trial court's assumption that "since he's been on probation he's received 
services..." R. 163. Mr. Rogers later argued (on reconsideration) that the prior evaluations 
resulted m a recommendation of ''no tr^hnent" hut did not provide any records to substantiate 

that claim. R- S6. 

Even without this history, given the underlying facts of the case, it was reasonable for 
Judge Leibovitz to find that there was good cause for Mr. Rogers to at least be screen^ for 
psychiatric problems and substance abuse. Here is a man who was ordered by courts in t.o 
jurisdrotions on a. least five different occasrons between 200O and 2001, to leave Ms. Johnson- 
Norman alone (and was jarled for vrolating one of Oiose orders), »d he continued to stalk her 
anyway. Given the existence of these orders and Mr. Unguis' awareness of the consequences of 
violating flrem, it was not tmreasonable fbr the trial court to conclude that he migU be clmically 
obsessed or suffer from some oflrer hnpairment. In its reconsideration opmion, ttre trial court 
succinctly summarized the point: 'tte evidence otrespondent's repeated, obsessive, distressing 
contacts with petitioner in the fece of a court order supported the court's conclusion that 
respondentmayneedmentalhealthand/orsubstanceabusetreatment..." R. 90. The 
documentary evidence also supported the court's conclusion. The language in the letters Mr. 
Rogers sent to Ms. Johnson-Norman is. at times, chiUing - in the words of the trial court 
"extremely repetitive excoriations of Ms. Johnson-Nomran" (R. 154) that mcluded thinly-veiled 
threats involving violence, sexual assault, and retahation. R. 155-58. As Judge Leibovitz 
concluded, "tire letters themselves are obsessive." R. 156. Fmally, tire judge had an opportumty 
to assess Mr. Rogers' demeanor and behavror during five days of proceedmgs, mcluding when he 
testified for most of a day in the crinunal trial. 

In C™.-F».», this Court remanded to the lower court the denial of a CPO extension 
precisely because the trial court had>W to take into account the "entire mosaic" of the 
petitioner's and respondent's history. Cruz-Fos,.r 597 A.2d 929 Based on the "entire mosaic" 

36 



JAN, 27. 2005 4:49PM NO. 2943 P. 47 

Case 1 :06-cv-01 186-ESH Document 20-2 Filed 1 1/P3/2006 Page 45 of 49 



to 4.3 case, Judge Ldbcitz found ftat ft= medical condition "veque.t. «e reaaonaWc." and Ac 
had an ample basis to order screens and ttcataent.ifwarran.ed. K. 165. As Cn^-FosU. 
teaches, the ultimate object of flic CPO was protection of Ms. Johnson-Nonnan. .Id. If the root 
cavrse of this years-long course of harassing beha™r was a medical oonditron, then screemng and 
treatment rarghtleadto permanent cessationofthestaltogbehavior long after die cxpirationof 

the trial court's other proscrrptions. If, on the other hand, screeninB revealed no problems, then 
no treatment-wottld have been required and Mr. Rogers would merelyhava been subjected to a 
few hours of medical evaluation at government expense. 

5. The Second Amendment Does Not Apply to Private 

Gun Ownership 

Mr. Rogers' claim m the CPO provision stating that he may not possess a fireann 
during the bngth.of the CPO violates his "Second Amendment rights" fails because this Court 
agrees "with nmnerous other courts that 'the Second Amendment guarantees a collective rather 
than an individual right.'" Sandidge v. United States, 520 A.2d 1057, 1058 (D.C 1987). Simply 
put. the Second Amendment protects the rights of a "militia" and, in modem cases, has been 
ruled to impUcate only today's "militia" ^- the National Guards of the several states and the 
District of Columbia and not private gim ownership. Id, Moreover, as expressly noted in the 
CPO, tlie firearms condition is merely a logical and compulsoiy application of a federal statute - 
18 U.S.C. § 922(g)(8) (2000) - which proscribes anyone found to have committed an intrafamily 
offense from owning a firearm dunng the penod he or she is subject to the protective order. In 
general, the federal firearms statute has routinely withstood Second Amendment challenge. Kg, 
United States v. Johnson, 497 F2d 54S, 550 (4'^ Cir. 1974). Mr. Rogers' quarrel with the 
firearms condition is baseless. 

E, The TPO was Properly Granted and Extended 
Mr. Rogers' argues that the trial court improperly issued and extended the TPO in 
violation of D.C. Code § 16.1004(d). But, as Mr. Rogers correctly notes elsewhere, D.C. Code 
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5 ,6.1004(d) appU«ody .0 "^p.r,." TPO pro...di„g.. D.C. Cod= §16-1004(d) auflxoriz^s the 
«dco^ to is™ a 14.day temporary ord« «^<.«. so long as &= .rfv.„.rf.i hearing for a 
protective order is =on»»ced before tie expiration of the temporary order. But to WO in a». 
ease was not issued ^p^te - Mr. Rogers was present in c„^ on August 1, 2003 when fte IPO 
was granted. R. 1, 15. Thus, § 16-1004 does not apply.'' 

Mr. Rogers asserts that the "affidavit of servioe" showing that he was present in the 
^rtroom when the TPO was .ssued "only two hours" after the petition was tiled is "false" and 
"i,4er«>tly incredtble" (R. 117, Rog. Br. 1 At 1 7). But he cites no evidence on the matter and 
d« record beUes this revisionist history; Mr. Rogers was in the Moultrie Courthouse on 
August 1, 2003 for a stams hearing in U.S. Rogers U and present in Courtroom 1 03 during the 

civil proceeding. R. 1, 15, 57. 

Mr. Rogers' argument also fails because he consented to the TPO extension. The record 
shows that Mr. Rogers consented to the extension of the TPO from August 1, 2003 to at least 
October 20. 2003, the original date of his crimmal stalking trial. Specifically, the jacket entry for 
IF 2497-03 on August 1 , 2003 indicates: 'TPO is extended by consent until Oct. 2(f\ 2003 at 
9:00 amr R. 1 (emphasis added). A..d nothing m the record suggests that Mr. Rogers objected 
to the second extension from October 20 to November 3. In any event, Mr. Rogers' apparent 
aiguiment (Rog. Br. 1 at 17) that any defect in the validity of the TPO somehow invalidates the 
(later) issuance of the CPO is nowhere supported in the statute.32 Thus, even if the TPO was 
somehow mproperly granted or extended, it does not impact the issuance of the CPO. 
^TNoAiiuiinDC Code §164004 suggests the trial court carniot extend th. 14 day orde. after a heariz^e «f wA.'c/, 

facts ave not present hare, 

19 ^, 1 1 . 't, n P Tnrfp ^eciiaa 1 6-1004 speaks only to the circumstances under which a 14 day ex 

validly issued. 
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Finally, had there been any error in the extension of the TPO, it was harmless, and now 
moot. Notably, by the time the first TPO was issued, and during all the relevant time thereafter, 
Mr. Rogers' probation in U.S. v. Roger, Ih^a been revoked, and he had been le^gentenced to 
incarceration. Also, he had been ordered by the Supenor Court just ten days before (in U.S. v. 
Rogers II) to "stay away" from Ms, Johnson-Norman. R. 69. Mr. Rogers does not argue that the 
TPO restrictions had any material impact beyond restrictions already imposed by his arraig^ent 
and sentencing orders in U.S. v. Rogers I (R. 89) eIus the release conditions in US v. Rogers 11 

F. In the Absence of New Evidence or Authority, the Trial 
Court's Denial of Reconsideration Was Well Within Its 
Discretion 

Mr. Rogers' November 2\ 2003 letter presented no colorable basis for the trial court to 
reconsider tiae CPO. A "motion for reconsideration," is typically regarded as either a motion to 
alter or amend a judgment under SCR 59 or for relief from the judgment under SCR 60(b). 
Wallace v. Warehouse Employees Union No. 730, 482 A.2d SOI, 803-04 (D.C. 1984).33 la the 
case of the former, the request seeks correction of a ruling of law; in the latter/relief is sought 
based on, inter alia, mistake or newly discovered information. Id. Mr. Rogers' motion did not 
specify on which grounds he was moving. Instead, he advised the trial court that he was 
"perplexed and bothered" (R. 85) and accused the trial court of "bias and caprice." R. 87.34 The 
tnal court treated his letter as a Rule 59 Motion. R. 88. This holding was con:ect because Mr. 
Rogers presented no newly discovered information or mistalce. The trial court noted that the 
motion was untimely because it was filed after the deadline (ten days after judgment). R. 91 ; 
SCR 59(e). The trial court also correctly observed that the motion failed to establish an error of 
law (or mistake or newly discovered material). Rather, Mr. Rogers mostly stated why he 



33 SCR 59 and 60 are both expressly mcciporated into the Superior Court Domestic Violence Rnlcs applicable in 
Iijtra-faoiily Matters. See SCR-DV 1. 

34 Aho he copied, amone otJieis, the Chief Judge of this Court, the National Rifle Association, the "Civil Liberties 
Umon!" a D C Comcil Member, th. Chief Judge of the Superior Coun. and several Comnuttees of Congress. 
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disagreed with the trial court's ruling - arguing, without citation, jurisdictional and 
Constitutional issues all of which ate presented here. T^ose arguments w^e as groundless then 

as they are now. 

This Court reviews the lower court's disposition of such a motion for "abuse of 
discretion" (Wallace. 482 A.2d at SlO) and reversal is rarely appropriate. Id. at 804. Perry v. 
Sera, 623 A.2d 1210, 121748 (D.C. 1993) (standard of review for denial of reconsideration 
under 59 is for alpuse and trial court does not abuse its discretion when it refiises to review its 
own decision de novo). Review is particularly narrow where, as here, the motion was untimely. 
Fleming v. District of Columbia, 633 A.2d 846, 848-9 (D.C 1993) ("where a motion for 
reconsideration is untimely. . .the denial of such a motion is not an appealable order") For all of 
the reasons discussed supra, the trial court's denial of reconsideration was not an abuse of 
discretion. 

V. CONCLUSION 

The criminal case jury found that Mr. Rogers was "not guilty only after weighing the 
evidence against the weighty "beyond a reasonable doubt" standard. In the CPO proceeding. 
Judge Leibovitz weighed the evidence agamst a lower burden of proof. Mr. Rogers may feel that 
the result was incorrect, but arguments that iho process was unjust simply do not rest on accurate 
factual premises or correct interpretations of the law, and therefore cannot be sustained. 
Jurisdiction below was unquestionably proper. In conducting the proceedings, the trial court 
admirably balanced the rights and needs of both parties along with the public's need for the 
timely and efficient administration of justice. The remedies contained in the CPO were fair and 
appropriate under the circumstances. Mr. Rogers can demand no more from the system and the 
judgments of the trial court should in all respects be affirmed. 
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